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Sara M. Tapinekis (ST-4382) 
CLIFFORD CHANCE US LLP 
31 West 52nd Street 
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Telephone:  (212) 878-8000 
Facsimile:  (212) 878-8375 

Joseph J. Wielebinski 
State Bar No. 21432400 
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MUNSCH HARDT KOPF & HARR, P.C. 
3800 Lincoln Plaza 
500 North Akard Street 
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Attorneys for Bennett Management Corporation on behalf of  
Newstart Factors, Inc., Bennett Restructuring Fund, L.P., 
Bennett Offshore Restructuring Fund, Inc. and BRF Senior Income, L.P. 

 
IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 
DALLAS DIVISION 

   
 §  
In re §  
 §   
IDEARC INC. et al., §  Case No. 09-31828 (BJH) 
 §    
Debtors. §   Chapter 11 
 §  (Jointly Administered) 
 §  
 

OBJECTION OF BENNETT MANAGEMENT CORPORATION TO  
DEBTORSí MOTION FOR AN ORDER, PURSUANT TO SECTIONS 105(a), 363  

AND 1127 OF THE BANKRUPTCY CODE, TO ENTER INTO AND PERFORM UNDER 
THE STANDBY PURCHASE DOCUMENTS AND TO MODIFY THE JOINT PLAN OF 

REORGANIZATION TO REFLECT THE STANDBY PURCHASE DOCUMENTS 
TO THE HONORABLE BARBARA J. HOUSER, CHIEF BANKRUPTCY JUDGE: 

 
Bennett Management Corporation, on behalf of Newstart Factors, Inc., Bennett 

Restructuring Fund, L.P., Bennett Offshore Restructuring Fund, Inc. and BRF Senior Income, 

L.P.  (ìBMCî), by and through its undersigned counsel, respectfully submits this objection (the 
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ìObjectionî) to the Debtorsí Motion For An Order, Pursuant To Sections 105(a), 363 And 1127 

Of The Bankruptcy Code, To Enter Into And Perform Under The Standby Purchase Documents 

And To Modify The Joint Plan Of Reorganization To Reflect The Standby Purchase Documents, 

dated October 29, 2009 (the ìMotionî).  In support of its Objection, BMC respectfully states as 

follows. 

PRELIMINARY STATEMENT 
BMC1 objects to the Debtorsí Motion to approve the sale of up to 45% of the New 

Common Stock2 issued to the Class 3 and Class 4 holders of claims pursuant to the Plan at the 

price set forth and as currently proposed by the Motion as it does not provide the holders of the 

New Common Stock with the highest and best recovery.  Specifically, BMC has no objection to 

a proposed sale of the New Common Stock, however, BMC asserts that the Motion should be 

denied because the Debtors have received from BMC a higher and better offer to purchase the 

New Common Stock on the same terms as those set forth in the Motion and the Standby 

Purchase Documents (as defined in the Motion) except as to price.     

Because BMC believes that the New Common Stock has more value than that for which 

the proposed purchaser has offered to pay, BMC communicated to the Debtors the offer by two 

of the BMC Funds, BRF and BORF (together, the ìBMC Purchasing Fundsî) to purchase the 

New Common Stock on the same terms as those set forth in the Standby Purchase Documents, 

with the exception that the BMC Purchasing Funds are willing to pay a significantly higher price.  

In addition, as the proposed purchaser already is slated to receive 13% of the New Common 

Stock pursuant to the Plan, the purchase offer set forth in the Motion is limited to an incremental 
                                                 

1 Newstart Factors, Inc. ("Newstart"), an affiliate of BMC, holds Class 3 Secured Credit Facility Claims and 
Class 4 Unsecured Credit Facility Claims on behalf of three funds managed by BMC, including the Bennett 
Restructuring Fund, L.P. ("BRF"), the Bennett Offshore Restructuring Fund, Inc. ("BORF") and BRF Senior 
Income, L.P. (together, the "BMC Funds"). 

2 Capitalized terms used but not defined herein shall have the meaning given to them in the First Amended Joint 
Plan of Reorganization of Idearc Inc., et al., Debtors, as Modified (the "Plan"). 
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purchase of 32% of the New Common Stock distributed to Class 3 and Class 4 creditors pursuant 

to the Plan.  The BMC Funds, on the other hand, will only receive approximately 1% of the New 

Common Stock pursuant to the Plan and, as such, would be able to purchase an additional 44% 

of the New Common Stock pursuant to the terms set forth in the Standby Purchase Documents.  

This would result in a 37% increase in the amount of the cash option available to the holders of 

the New Common Stock over the current proposal as set forth in the Motion.   

The Debtors seek authority to enter into an agreement to sell a portion of the New 

Common Stock pursuant to, inter alia, section 363 of title 11 of the United States Code, as 

amended (the ìBankruptcy Codeî).  The Debtors propose this sale without an auction and 

without pursuing higher and better offers on the same terms.  The Debtors have not 

demonstrated, much less articulated, a sound business rationale for proceeding with the sale to 

the proposed purchaser as set forth in the Motion in the face of a higher offer on the same terms.  

Clearly a higher offer would be in the best interests of the Debtorsí creditors.  As such, BMC 

asserts that the Debtors have failed to satisfy the standards set forth in section 363(b) of the 

Bankruptcy Code and the Motion should be denied. 

Additionally, BMC believes the Debtor generally may pursue a Plan modification to 

effectuate the proposed sale pursuant to the Standby Purchase Documents at the highest price 

without resoliciting votes on the Plan, the proposed sale being elective on the part of the holders 

of the New Common Stock.  However, to the extent that the proposed sale is not at the highest 

price available, BMC asserts that disclosure of a higher offer would be material and require 

resolicitation and appropriate disclosure of the alternative purchase offer.  



4 
 

As such, for the reasons set forth herein, the Motion should be denied, and alternatively, 

an agreement with the BMC Purchasing Funds on the same terms as those set forth in the 

Standby Purchase Documents except as to price should be approved.   

BACKGROUND FACTS 
1. On March 31, 2009, the Debtors each filed a voluntary petition for relief under 

chapter 11 of the Bankruptcy Code.   

2. On September 10, 2009, this Court entered an order approving the Debtorsí 

Disclosure Statement with Respect to the First Amended Joint Plan of Reorganization of Idearc 

Inc., et al., Debtors, and on September 21, 2009, upon information and belief, the Debtors began 

solicitation of the Plan.  

3. BMC is a manager of the BMC Funds, which currently hold, through Newstart, 

Secured Credit Facility Claims against the Debtors in the approximate net amount of 

$26,441,380.01 and Unsecured Credit Facility Claims against the Debtors in the approximate net 

amount of $21,399,248.33.  See Declaration of Lucy K. Galbraith in Support of Objection (the 

ìGalbraith Decl.î), at ¶ 4, attached hereto as Exhibit A. 

4. Pursuant to the Motion, the Debtors assert that they have reached an agreement 

based on armsí length negotiations with Paulson, whereby, inter alia, Paulson will purchase up 

to 45% of the New Common Stock at a price per share that is based upon a total equity valuation 

of the New Common Stock of $200 million.  See Motion, at ¶ 6.  Paulson already is scheduled to 

receive approximately 13% of the New Common Stock pursuant to the existing Plan. 

5. On November 6, 2009, James D. Bennett, President of BMC and Lucy K. 

Galbraith, Vice President of BMC, attempted to contact Samuel D. Jones, the Chief Financial 

Officer of Idearc Inc. (the ìCFOî) to discuss the BMC Purchasing Fundsí interest in purchasing 

the New Common Stock on the same terms as Paulson, with the exception that the BMC 
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Purchasing Funds have offered to purchase the New Common Stock at a significantly higher 

price.  See Exhibit A, at ¶ 5.  Failing to reach the CFO, Mr. Bennett and Ms. Galbraith left a 

message requesting that he contact them and informing him that BMC would like to discuss a 

proposal that is superior to the Paulson proposal.  See Exhibit A, at ¶ 5. 

6. Ultimately, on November 10, 2009, Mr. Bennett and Ms. Galbraith, with BMCís 

counsel, spoke with Debtorsí counsel, Toby Gerber of Fulbright & Jaworski L.L.P., and financial 

advisors to the Debtors, Thane Carlston and Andrew Haber of Moelis & Company, and 

discussed with them the BMC Purchasing Fundsí offer to purchase the New Common Stock at a 

price per share that is based upon a total equity valuation of the New Common Stock at a 

minimum of $225 million and potentially up to $250 million.  See Exhibit A, at ¶ 6. 

7. The BMC Purchasing Funds are prepared to enter into an agreement with the 

Debtors on the same terms as the Standby Purchase Documents with no financing condition.  

Moreover, each of the BMC Purchasing Funds has been authorized by its governing body to 

enter into and perform under the transactions as described herein.  See Exhibit A, at ¶ 11. 

8. BMC has provided the Debtors with information concerning the BMC Purchasing 

Fundsí financial capability to perform under the agreement and is prepared to provide further 

information to the Debtors and the Official Committee of Unsecured Creditors appointed in these 

cases to the extent necessary.3  See Exhibit A, at ¶ 7. 

9. As communicated by Mr. Bennett to the Debtorsí counsel and financial advisors 

on November 10, 2009, BMC has been in business for 21 years and the BMC Purchasing Funds 

have investor capital of approximately $1.4 billion, hold over $400 million in cash and have no 

debt.   See Exhibit A, at ¶ 9.  
                                                 

3 During the November 10 discussion, Mr. Bennett asked if the Debtors needed anything further and offered to 
provide any additional information in the event requested by the Debtors.  To date, the Debtors have not requested 
any additional information.  See Exhibit A, at ¶ 8.   
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10. At an equity valuation of $225 million, the BMC Purchasing Fundsí ability to 

purchase approximately $100 million in New Common Stock is evident, as such purchase can 

readily be funded with cash currently held in the BMC Purchasing Fundsí bank accounts.  See 

Exhibit A, at ¶ 10. 

OBJECTION 
The Proposed Sale of the New Common Stock at the Current Price Set Forth in the 
Motion is Not in the Best Interest of the Debtorsí Estates and Creditors 
11. It is axiomatic that a Debtor is under a duty to maximize the value of its estate for 

its creditors and stakeholders.  The proposed sale at the current price set forth in the Motion fails 

to do this.  The Debtors have received an offer from BMC on the same terms and conditions as 

set forth in the Motion except as to price.  Specifically, the BMC Purchasing Funds have offered 

to enter into the Standby Purchase Documents but at a higher valuation of the equity and, as a 

result, at a higher return to creditors receiving the New Common Stock under the Plan.   

12. Not only is the BMC offer higher in terms of equity value for the stock, the BMC 

offer provides for the purchase of a greater portion of the New Common Stock.  As set forth 

above, Paulson is expected to receive 13% of the New Common Stock pursuant to the Plan and 

therefore the purchase offer set forth in the Motion is limited to the incremental purchase of only 

32% of the New Common Stock.  The BMC Funds, on the other hand, are expected to receive 

only 1% of the New Common Stock pursuant to the Plan and as such, would be permitted to 

purchase an additional 44% of the New Common Stock pursuant to the terms of the Standby 

Purchase Documents.  This 37% differential would yield an increase in the amount of the cash 

option available to the holders of the New Common Stock over the current proposal that is the 

subject of the Debtorsí Motion.  The Debtors can articulate no business justification to continue 

to pursue the proposed sale at the price set forth in the Motion.   
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13. The Debtors seek approval of the sale pursuant to, inter alia, section 363 of the 

Bankruptcy Code, which governs the use, sale or lease of property of the estate outside of the 

ordinary course of business.  11 U.S.C. § 363(b). 

14. In In re Continental Airlines, Inc., the Fifth Circuit Court of Appeals held that 

ìimplicit in section 363(b) is the further requirement of justifying the proposed transaction.î  

Institutional Creditors of Continental Airlines, Inc. v. Continental Airlines, Inc. (In re 

Continental Airlines, Inc.), 780 F.2d 1223, 1226 (5th Cir. 1986).   Accordingly, ìfor the debtor-

in-possession or trustee to satisfy its fiduciary duty to the debtor, creditors and equity holders, 

there must be some articulated business justification for using, selling, or leasing the property 

outside the ordinary course of business.î  Id.  The Fifth Circuit further provided that ì[w]hether 

the proffered business judgment is sufficient depends on the facts of the case.î  Id.  

15. Although, as the Debtors point out in their Motion, some degree of deference is to 

be afforded to a debtorís business judgment in connection with a proposed sale of estate assets, 

bankruptcy courts are not called upon to blindly accept a debtorís proposed sale.  Rather, ìthe 

principal question the court faces is whether management of the Debtors in fact exercised good 

business judgment.î  In re Bombay, Inc., Case No. 07-44084-rfn-11, et al., 2007 WL 2826071, at 

*1 (Bankr. N.D. Tex. Sept. 26, 2007). 

16. More specifically, ì[t]he rule adopted by the Fifth Circuit requires that a Judge 

determining a §363(b) application expressly find from the evidence presented at [the] hearing a 

good business reason to grant the application.î  In re Crutcher Resources Corp., 72 B.R. 628, 

631 (Bankr. N.D. Tex. 1987).  In Crutcher Resources, the Court denied a debtorís motion to sell 

assets of the estate pursuant to section 363(b) because, inter alia, the assets did not appear to 

have been adequately valued and shopped.  See id. at 633.  (ìIt may well be that the sales 
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proposed represent the best possible price for the assets involved, but without other testimony the 

Court is not in a position to approve the sales.î) 

17. The Court in In re Eagle Broadband, Inc. similarly denied a section 363(b) sale 

motion and held that the trustee did not satisfy its burden of proof because the trusteeís testimony 

failed to ìindicate the universe of potential purchasers from which the Trustee selectedî Ö ìor 

the degree to which the Trustee could form a reasonable belief that his marketing efforts would 

result in the highest price for the estate assets.î  In re Eagle Broadband, Inc., No. 07-80605-G3-

7, 2009 WL 1067128, at *2 (Bankr. S.D. Tex. Apr. 9, 2009). 

18. The Debtors have failed to present any evidence that they have adequately 

marketed the New Common Stock.  In fact, the Debtors cannot demonstrate that the proposed 

sale at the current price is in the best interest of the estate or that the New Common Stock is 

being purchased for the best value, particularly given the fact that the BMC Purchasing Funds 

have expressed an interest in purchasing the New Common Stock at a significantly higher price. 

19. Moreover, the Debtors have not articulated a logical business rationale for 

refusing to pursue a higher offer from a party that is poised to purchase the New Common Stock 

at a significantly higher price than that offered under the transaction currently proposed by the 

Debtors.   

20. Finally, while BMC supports the Debtorsí proposed sale of New Common Stock 

pursuant to the Standby Purchase Documents at the highest and best price available and does not 

assert that a sale at the highest price would require a resolicitation of the Plan, to the extent that 

the proposed sale is not at the highest price, BMC believes that the Debtorsí decision to pursue a 

sale at the lower price would be material and require resolicitation with appropriate disclosure of 

the alternative purchase offer. 
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21. For these reasons, BMC respectfully asserts that the Debtors have not met their 

burden under section 363(b) and that the Motion should be denied, and alternatively, an 

agreement with the BMC Purchasing Funds on the same terms as those set forth in the Standby 

Purchase Documents (except as to price) should be approved. 

CONCLUSION 
WHEREFORE, BMC respectfully requests that this Court deny the Motion and grant 

such further and additional relief as appropriate. 

Dated:  November 11, 2009 
Respectfully submitted, 
MUNSCH HARDT KOPF & HARR, P.C. 
By: /s/ Deborah M. Perry    

Joseph J. Wielebinski 
State Bar No. 21432400 
Deborah M. Perry  
State Bar No. 24002755 
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Facsimile:  (214) 855-7584 
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